
  

 

“Any cloud on the 

ability to assign 

enforceable claims 

along with related 

debt instruments 

has now been 

largely removed.” 
 

New York’s Highest Court Relieves Debt  
Trading Market From Uncertainty Regarding 
The Application Of Champerty 

By Lucinda O. McConathy and Brian S. Fraser 

On October 15, 2009, the New York Court of 

Appeals issued its decision in a high-profile 

case involving the proper interpretation of 

New York’s champerty statute, which 

prohibits an assignment of a claim “with the 

intent and for the purpose” of bringing suit.  

Participants in the debt trading market had 

been concerned that the Court of Appeals 

might issue a decision that clouded the ability 

of assignees to assert claims in court to 

protect their rights and interests in related 

debt instruments.  Richards Kibbe & Orbe 

LLP partners Brian S. Fraser and Lucinda O. 

McConathy filed an amicus curiae brief in 

the case on behalf of The Loan Syndications  

& Trading Association, Inc. (“LSTA”) to 

address this concern. 

A syndicated loan consists of a complex 

bundle of rights, including not only the 

obligor’s promise to pay back the loan but 

also the right to assert claims or causes of 

action relating to the loan and its issuance.   

The ability to assert a claim to recover for 

losses arising from a borrower’s default or 

misconduct in the underlying credit 

transaction is an essential component of the 

value of the financial instruments traded in 

the syndicated loan market.  Secondary 

market buyers – assignees of debt and related 

claims – have long relied on the validity and 

enforceability of the assigned claims in 

valuing the debt and managing their assets. 

Any cloud on the ability to assign enforceable 

claims along with related debt instruments 

has now been largely removed.  The Court of 

Appeals said, “New York cases agree that if a 

party acquires a debt instrument for the 

purpose of enforcing it, that is not champerty 

simply because the party intends to do so by 

litigation.”  It summarized, “In short, the 

champerty statute does not apply when the 
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purpose of an assignment is the collection of a 

legitimate claim.” 

The Court of Appeals explained that the 

statute was primarily focused on “preventing 

attorneys from filing suit merely as a vehicle 

for obtaining costs.”  In that context, the 

Court then clarified earlier decisions, saying, 

“In describing champerty in terms of an 

acquisition made with the purpose of bringing 

a lawsuit…we intended to convey the 

difference between one who acquires a right 

in order to make money from litigating it and 

one who acquires a right in order to enforce 

it.” 

The Court of Appeals held that an assignee 

does not violate the statute “if its purpose is to 

collect damages, by means of a lawsuit, for 

losses on a debt instrument in which it holds a 

pre-existing proprietary interest.”  In that 

case, the assignee already held an interest in 

the related debt instrument when it acquired 

the claims in a settlement of litigation. 

The case is TRUST FOR THE CERTIFICATE 

HOLDERS OF THE MERRILL LYNCH 

MORTGAGE INVESTORS, INC., 

MORTGAGE PASS-THROUGH 

CERTIFICATES, SERIES 1999-C1, by and 

through ORIX Capital Markets, LLC v. Love 

Funding Corp., Appeal No. 107 (oral 

argument held September 9, 2009; decision 

issued October 15, 2009) .   

*     *     * 
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If you have any questions regarding the matters 

discussed in this memorandum, please call your usual 

contact at Richards Kibbe & Orbe LLP or one of the 

persons listed below. 

Lucinda O. McConathy 

Washington, DC 

202 261 2992 

lmcconathy@rkollp.com 

Brian S. Fraser 

New York, NY  

212 530 1820 

bfraser@rkollp.com 

This memorandum is provided by Richards Kibbe & 

Orbe LLP for educational and information purposes 

only and is not intended and should not be construed 

as legal advice.   

© 2009 Richards Kibbe & Orbe LLP, One World 

Financial Center, New York, NY 10281, 212.520.1800,  

http://www.rkollp.com. All rights reserved. 

Quotation with attribution is permitted. If you would 

like to add a colleague to our mailing list or if you 

need to change or remove your name from our 

mailing list, please email publications@rkollp.com.  

Any advice concerning United States Federal tax 

issues provided in this memorandum is not intended 

or written to be used, and cannot be used by any 

taxpayer, for the purpose of (i) avoiding penalties that 

my be imposed on the taxpayer or (ii) promoting, 

marketing or recommending to another party any 

transaction or matter addressed herein. 
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